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United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Grcuit March 8, 2004

Charles R. Fulbruge llI
Clerk

No. 02-41766

PEOPLES NATI ONAL BANK, A National Banking Associ ation,

Pl ai ntiff-Appellant
VERSUS
OFFI CE OF THE COWTROLLER OF THE CURRENCY OF THE UNI TED STATES,

and JOHN D. HAWKE, JR , COVMPTROLLER OF THE CURRENCY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

Before EMLIO M GARZA, DENNIS, Circuit Judges, and DUPLANTIER, *
District Judge.

DENNI'S, G rcuit Judge:
Peopl es Nati onal Bank appeals from an order of the district
court granting defendants’ notion to dismss for |ack of subject

matter jurisdiction. W affirm

Senior District Judge of the Eastern District of Louisiana,
sitting by designation.
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| . BACKGROUND

Peopl es National Bank (“PNB’) is a nationally-chartered bank
| ocated in Paris, Texas. It is subject to supervision by the
O fice of the Conptroller of the Currency (“OCC'), a bureau of the
Departnent of the Treasury.

On February 24, 2001, PNB began making small, short-term
consuner | oans commonly referred to as “payday | oans.” PNB entered
into Marketing and Servicing Agreenents wth subsidiaries of
Advance America, Cash Advance Centers, Inc., under which Advance
Anmerica agreed to market and service the payday |oans as PNB' s
agent. In April 2001, the OCC began a regul arly-schedul ed exam of
PNB. The OCC ultimately notified PNB that its exam nation rating
woul d be unsati sfactory due to PNB's practi ce of engagi ng i n payday
| oan transactions. The OCC al so advised PNB that it intended to
initiate an enforcenent action against PNB, primarily because of
PNB' s practice of nmaking payday | oans.

PNB then i nformed the OCC Orbudsman that the bank intended to
appeal the examnation rating by utilizing the procedures set forth
in Banking Bulletin 96-18 (“BB 96-18"). The QOrbudsnman advi sed PNB
t hat new y-i ssued Banki ng Bull etin 2002-9 (“BB 2002-9") woul d apply
rather than BB 96- 18. Li ke BB 96-18, BB 2002-9 provides that a
nati onal bank may seek review of “exam nation ratings” but that
“[a] national bank may not appeal to the onbudsman or to its

i medi ate OCC supervisory office ... [a]ny formal enforcenent-
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rel ated actions or decisions.” But BB 2002-9 added Footnote 2
which provides that *“a formal enforcenent-related action or
deci sion includes the underlying facts that form the basis of a
recommended or pending formal enforcenent action ... and OCC
determ nations regarding conpliance wth an existing formal
enforcenent action.” Thus, under BB 2002-9, PNB can appeal its
exam nation rating to the Onbudsman, but the Orbudsman’s review
w Il not enconpass a review of the facts that formthe basis of a
recommended or pending enforcenment action or OCC determ nations
regardi ng conpliance with an existing formal enforcenent action.
An exchange of |etters ensued between PNB and t he Onbudsman in
whi ch the Onbudsman indicated his willingness to hear PNB' s appeal
of its examnation rating but reaffirnmed that the appeal would be
governed by BB 2002-9. PNB took no further action to seek intra-
agency review of the exam nation rating but instead filed this suit
in federal court on March 15, 2002, seeking injunctive and
declaratory relief against the Ofice of the Conptroller of the
Currency and John D. Hawke, Jr., Conptroller of the Currency. PNB
argues that the defendants violated 12 U S.C. § 4806 as well as
PNB’' s procedural due process rights by enacting BB 2002-9. The OCC

actually comenced its adm nistrative enforcenent action against

! This statute nmandates that “each appropriate Federal banking
agency ... shall establish an independent intra-agency appellate
process.” The statute further provides that the appell ate process
“shal | be available toreviewmterial supervisory determ nations,”
whi ch include exam nation ratings.

-3-



Case: 02-41766  Document: 005132797 Page: 4 Date Filed: 03/08/2004

PNB on March 18, 2002, by filing a “Notice of Charges for |ssuance
of a Cease and Desist Order Against PNB.”

OCC and Hawke noved to dism ss PNB's conplaint in the district
court, contending that the district court |acked subject matter
jurisdiction. The district court granted the notion. The court
noted the prohibition of 12 U.S.C. § 1818(i)(1), which states that
“no court shall have jurisdiction to affect by injunction or
ot herw se the i ssuance or enforcenent” of a cease and desi st order.
The district court concluded that PNB was essentially attenpting to
obtain review of the OCC s proposed enforcenent action and that
section 1818(i)(1) thus stripped the court of jurisdiction.
Additionally, the district court stated that there had been no
final agency action that could be subject to judicial review under
the Adm nistrative Procedure Act (“APA’), 5 U S.C 8§ 701 et seq.

After PNB tinely appealed, it entered into a consent order
with the OCC. Pursuant to the consent order, PNB agreed to end its
payday | endi ng arrangenent and to pay a civil penalty of $175, 000.
PNB asserts that this consent order constitutes a settlenment and

termnation of the enforcenent action. The OCC argues that the

enforcenent action still exists. Either way, this appeal is not
noot . PNB still intends to appeal its examnation rating, and
PNB's chall enge to the inplenentation of BB 2002-9 still exists.

| f the enforcenent action has term nated, section 1818(i) (1)

woul d no | onger preclude jurisdiction. But the question of whether
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or not this jurisdictional bar has been renoved is only of inport
if there is a valid basis upon which the district court could have
asserted jurisdiction in the first place. W conclude that there
is not a valid basis for jurisdiction, and we affirmthe district
court’s dism ssal.

1. ANALYSIS

A. St andard of Revi ew

This court reviews a district court’s disnm ssal based on | ack
of subject matter jurisdiction de novo. Hashem te Ki ngdom of

Jordan v. Layale Enterp., S. A, 272 F.3d 264, 269 (5th Cr. 2001).

Federal courts are courts of |imted jurisdiction. ld. at
269. As courts created by statute, they have no jurisdiction
absent jurisdiction conferred by statute. 1d. at 270. Thus, there

must be a statutory basis for federal court jurisdiction over PNB' s
clains. The party claimng federal subject matter jurisdiction has
the burden of proving it exists. Pettinelli v. Danzig, 644 F.2d
1160, 1162 (5th Gr. 1981).

B. Subj ect Matter Jurisdiction

PNB al | eges that jurisdiction can be based upon t he APA and on
the OCC s alleged violation of 12 U.S.C. § 4806. The APA provides
that “[a]gency action nmade revi ewabl e by statute and final agency
action for which there is no other adequate renedy in a court are
subject to judicial review” 5 U S C § 704. Thus, a federal

court may review an admnistrative agency decision if (1) the
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decision is nade reviewable by statute or (2) there has been a
final agency action for which there is no other adequate renedy in
a court.?

As a starting point, section 4806 does not directly provide
for judicial review Since the relevant adm nistrative agency
statutory provision here does not directly provide for judicia
review, the APA authorizes judicial review only of “final” agency
action. If there is no “final agency action,” a federal court
| acks subject matter jurisdiction. American Airlines, Inc. v.
Herman, 176 F.3d 283, 287 (5th G r. 1999). PNB argues that the
i npl enmentati on of BB 2002-9 constitutes final agency action by the
OCC.

As a general matter, two conditions nust be satisfied for an
agency action to be final: 1) the action nust mark the
consummat i on of the agency’ s deci si on-nmaki ng process; 2) the action
must be one by which rights or obligations have been determ ned or
from which | egal consequences wll flow. Anerican Airlines, 176
F.3d at 287-88 (citing Abbott Labs. v. Gardner, 387 U S. 136, 149-
50 (1967)). Conversely, a non-final agency order is one that “does
not of itself adversely affect conplainant but only affects his

rights adversely on the contingency of future admnistrative

2 At one point inits brief, PNB indicates specifically that it
believes jurisdiction is conferred by section 706 of the APA. But
it is well-established that section 706 i s not an i ndependent grant
of subject matter jurisdiction. Your Honme Visiting Nurse Srvs.,
Inc. v. Shalala, 525 U. S. 449, 457-58 (1999).
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action.” Rochester Tel. Corp. v. United States, 307 U. S. 125, 130
(1939). The APA also states that a “prelimnary, procedural, or

internmedi ate agency action or ruling not directly reviewable is

subject to review on the review of the final agency action.” 5
U S C § 704.
There has been no final agency action in this case. The

agency’ s deci si on- maki ng process has not been consummat ed. PNB has
not utilized the procedure for appeal to the Orbudsnman. The
letters from the Orbudsman to PNB indicate that the Orbudsman is
prepared to hear PNB's appeal ; PNB sinply takes i ssue with the idea
that such appeal will be governed by BB 2002-9. BB 2002-9 nay
place a limtation on the scope of review to be applied by the
Onbudsman.  But this affects PNB's rights adversely only “on the
contingency of future admnistrative action,” that being the
possibility that the Orbudsman will continue to view BB 2002-9 as
a limtation on the scope of review and that the Orbudsman wl |
rul e agai nst PNB. This intra-agency procedural rule should not be
reviewed by a court until it has been utilized and resulted in a
final agency action, in this case a ruling by the Onbudsman. | f
PNB were to pursue its appeal to the Orbudsman, it is possible that
t he Orbudsman woul d no | onger view BB 2002-9 as limting the scope
of review or that PNB woul d prevail in its appeal, thereby nooting
any potential judicial challenge. This indicates that PNB should

pursue its adm nistrative appeal, not shortcut it by filing suit.
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American Airlines, 176 F.3d at 292.

Agai n, section 704 of the APA provides that any “prelimnary,
procedural, or internediate agency action or ruling not directly
reviewable is subject to review on the review of the final agency
action.” Thus, the tinme to challenge the appeals process is after
there is a final agency action. Because PNB has elected not to
pursue the agency appeal procedure provided for by BB 2002-9, PNB
cannot now conpl ain that BB 2002-9 denied it a neaningful reviewin
violation of 12 U . S.C. §8 4806. The time to nmake that argunent is
after the appeals process in question has been utilized, resulting
in a final agency action.

[11. CONCLUSI ON
The district court’s dismssal for lack of subject matter

jurisdiction is AFFI RVED. 3

3 Inits reply brief, PNB attached five docunents as exhibits.
None of these docunents were included in the record before the
district court. One docunent is a press release | auding PNB as one
of the top-performng banks in Texas according to the |ndependent
Bankers Associ ation of Texas. The other four are e-mails from
various OCC enpl oyees. PNB contends these e-nmails denonstrate the
OCC s unfair treatnent of the bank because of PNB' s participation
i n payday | oans.

The OCC has noved to strike these five docunents because they
were not part of the record before the district court and because
PNB did not seek |eave of this court before supplenenting the
record. PNB opposes that notion and has noved to suppl enent the
record contending that these docunents are rel evant.

“Although a court of appeals will not ordinarily enlarge the
record to include material not before the district court, it is
clear that the authority to do so exists.” G bson v. Bl ackburn

744 F.2d 403, 405 n.3 (5th Cr. 1984). These docunents are not
relevant to the disposition of this case. Thus, PNB's notion to
suppl enent the record is denied, and the OCC s notion to strike is
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deni ed as noot.
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